


F. No. A-4301512712026-Estt.l (e 382892)
s{rcd sr6R/Government of India

qf,i, +d qk{{{ ri{ q€qrrf lrrdqA4inistry of Ports. Shipping and Waterways

(+rnr+ :r-rvrr)/(Establ ishment S ection)

425, Transport Bhawan.
1, Parliamenl Streel,

New Delhi - I l0 001

Date:2fiuly,2026

OFFICE MEMORANDUM

Subject: Guidelines for Arbitration and Mediation in Contracts of Domestic Public Procurement
,

reg.

The undersigned is directed to reler to Department of Expenditure, Ministry of Finance

Office Memorandum No. P.11212024-PPD daled 03,06.2024 on the subject cited above and 1o

forward herewith a copy of the Guidelines for Arbitration and Mediation in Contracts of

Domestic Pubtic Procurement for information and necessary action'

2. The General Section ofthe Ministry and all organisations under the administrative control

of this Ministry are requested to take note of the aforesaid guidelines and ensure compliance

thereof, wherever applicable, while dealing with procurement conuacts and contractual disputes.

yn1A

(Ashish Bhattacharya)

Under Secretary to the Govt. of India

Email :- us.admn-shiPratgov.in

To,

I

2

Section Officer, General Section, MoPSW.

All organisations under the Administrative control of the Ministry

Encl.: As above.



502, Lok Nayak Bhawan,
Khan Market, New Delhi

03.06.2024

Sublect:- Guidelines for Arbitration end odiltion in Contractr of Domectic
PublicProcuremont - reg.

ln recent decades, there has been an increasing resort to arbitration as a mean
of altemative dispute resolution with a view to reducing litigation and achbving quick
and efficient senbment of crntractual disputes. Arbitration as a remedy is based on
explicit provision in a conlract and is not a judicial process. Arbitration can @ver a
whole range of contractual matters, including disputes betrveen private seclor parties
where the Government or a public sec{or undertaking is not involved.

2. Arbitration is expected to provide several advantages conrparcd to the process of
litigation in the Courts:

(i) $p999!: lt is expected to result in quicker rGolution of disputes.

(ii) Convenience and Technical Exoertite: As il is not a judicial prooess, it
provides grealer convenience and less fornality, enabling peBons other
than serving Judges (including tecfinical epens) to act as Arbitratos.
This may improve the quality of factual decision making, especially on
technical issues.

(iii) E!g!!X: Under the Arbitration and Conciliation Act, 1996, the decisions of
the Arbitrators are final, and grounds for challenge in Courts are very
limited. Hence, finali$ is an expected benefit of arbitration.

3. Recent developments, namely the enac{rnent of the Mediation Act, 2023 and
Court decisions, combined with the experience gained over many years have
necessitated a re-examination of the Govemment's approach tqArards arbitration vis-a-
vis other methods of dispute resolution, such as mediation and litigation.

4. The Government (or a Government entity or agency) as a disputant has cortain
peculiarities:

(i) The system of decision-making in Govemment involves accountability to
Parliament. The law requires the Government to act fairly without

No.F.11212024-PPD
Government of lndia
Ministry of Finanoe

Department of Expendilure
Procurement Policy Division

OFFICE MEMORANDUU

V
Page 1 of 6



Page 2 of 6

arbitrariness. There are multiple levels of scrutiny betore and after
decisions are taken. Acceptiance of an adverse award when judiciar
avenues are not exhausted is often perceived to be improper by various
authorilies, despite the 'finality' envisaged in theory.

(ii) The necessity for fairness and non-arbitrariness makes it difficult to accept
arbitration awards if they vary from the practice folloived for other similarly-
placed contractors who are not involved in the arbitration

(iiD fficers in Govemrnenr and its undertakings are transfenabre and honce
the pesonar knouiedge of an officer invorved in an arbitration matter may
not be as deep as of the opposing private party. This handicaps the
Government when presenting its case before arbitrators.

5._. Notwithstanding the e)gec{ed benefits of arbitration, the aclual experience of
arbitration in respect of contfacts where the Govemment (or a Governnrent entity or
agency, such as a public seclor enterprise) is a party have been, in many cases,
unsatisfaclory in meeting the expectations: -

(i) The proess of arbitration itserf takes a long time and is nor as quick as
envisaged, besides being very expensive too.

(iD The reduced formarity, combined with the binding nature of decisions, has
often bd to wong decisions on facts and improper apprication of the raw.
The arbitrar proo.ss being contractuar and intended i6 oe nnaL *tt ,ery
limited further re@urse, is arso exposed, particurarry in maGrs ot nion
financiar varue, to perceptions of wrong-doing inctudrng .orir.ion. it "i,
noteworthy that arbitrators are not necessiriry subj;ct to the high
standads of seleclion which are apptied to ttre luOfiiry anO to iuOlciat
conduct. Further, proceedings are conducted betrino ctoseo oo"r. i^o ."t
in open court. There have been judicial decisions regarding i;;-r"pri;t ;;the part of arbilrators and there is ritue accounta-birrty ior JuJ! iloig
decisions, if taken by arbitrators.

(iii) The benefit of finalrty has abo not been achieved. A larse maioritv of
arbitration decisions are being charhnged in the courts uottr-'iv'tne
Govemment (or ils entty or agency) and by the opposite party, *tre'n itre
decision of the arbitrators is not to the sitisfactibir or eittrei partl. ihe
expectation that chalrenge to arbitration award would be rari, trls not
been rearised in prac{ice. Therefore, instead of reou<injirtig;u;: it-i;.
9u"9r" virtuafiy an addiuonar rayer and source of more tiigaiion, crerayingfinal resotution. The objective of relieving the burden ;; a;,t. ;;:
generally not been achieved.
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6. Adjudication by the cour6 is a remedy which atways exists wherever there is no
arbitration clause. Honever, another altemative to arbitration is mediation, wfiicfi is a
prooess whereby parties attempt to reach an amicable settlernent of their dispute with
the assistance of a third person (mediator) who does not have the authority to impose a
settlement upon the parties to a dispute. There are successful models of mediation/
conciliation being practiced in certain Government entities, for example in the oil and
gas seclor. Section 48 of the Mediation Act, 2023 allors the Go\€mment or any
Government entity or agency to frame schemes or guidelines for resolution of disputes
through mediation or conciliation, and in such cases, a rnediation or conciliation may be

conducted in accordance with such schemes or guidelines.

7 . Keeping all these fac,tors in view, the following guidelines are issued for contracts

of domestic pricurement by the Government and by its entilies and agencies (including

Central Public Sector Enierprises [CPSEs], Public S€c'tor Banks [PSBs] etc' and

Govemment companies):

(i) Arbitration as a method of dispute resolution should not be routinely or

automatically included in procurement contrac'ts/ tenders, especially in
large contracts.

(ii) As a norm, arbitration (if included in contracts) may be restric{ed to

disputes with a value less than Rs. 10 crore. This fqure is with.reference
to ihe value of the dispute (not the value of the contract, which may be

much higher). lt may be specifically mentioned in the biri conditions/

conditioni of contract that in all other cases, arbitration will not be a
method of dispute resolution in the contract.

(iii) lnclusion of arbitration clauses covering disputes with a value exce€ding

thenormspecifredinsub-para(ii)above,shouldbebasedoncareful
application of mind and recording of reasons and with tha approval of:

(iv) The intended finality, though oflen not realised in practice, also has a
bearing on possible civil and criminal actions, attendant to the subiect
mater of the disputes.

(v) ln many cases, a commercial and sensible practical approach if resorted
to, may indeed amicably resolve the issues at the threshoH, but lhe
existence of an arbitration clause makes it easy for ofhcers to avoid taking
a decision by letting the dispute go to arbilration. Thereafier, in the
adversarial process, realistic claims and counter-claims are often replaced
by inflated claims, counter-claims or cross-claims and arbitral prooess

many a time ends in concluding resolutions which are in{etween or
extreme in nature, when in reality, the intrinsic actual claims are far
smaller.

Page 3 of 6

V



a ln respecl of Govemment Ministries/ Departments, attached/
subordinate offices and autonomous bodies, the S€cretary
concerned or an officer (not below the level of Joint Seoetary), t6
whom authority is delegated by the Secretary.

ln respec-t of CPSEs/ PSBs/ Financial lnstitutions etc., the Managing
Director.

b

(iv)

(v)

(vi)

ln matters where arbitration is to be resorted to, institutional arbitrationmay be given preferenf (where appropriate, after consiJoring
reasonableness of the cost of arbitration relative to the value involved).

In matters covered by arbitration/ court decisions, the guidance contrained
in &neral lnstructions on procurement and project f,lanagement dated
29.1.0.2021 shouH be kept in mind. ln cases where there is a decision
against the governmenU public sector enterprise, the decision to
chalbnge/ apryal should not be tal<en in a mutito manner, but only whei
the case g?nyinely merits going for chailenge/ appaat and therc ire high
chances of winning in the court/ higher coui.

Govemment departnents/ entities/ agencies should avoid and/ or
amicably settle as many disputes as possibb using mechanisms availabre
in the contract. Decisions should be taken in i pragmatic manner in
overall long-iem pubric interest, keeping legar and praaicar rearities in
view, without shid<ing or avoiding responiiUitity or denying genuine claims
of the other party.

Gov.emrnent departrnents/ entities,/ agencies are encouraged to adopt
mediation under the Mediation Act, 2023 and/ or negotia-ted amicabL
settbments for resolution of disputes. Where necessa[, e.g. matters of
high value, they may proceed in the manner discussed b6bw:

a. Govemment departments/ undertakings may, where they consider
1q?roql"t"..:S:. ]n heh vatue matters, constitute a i,{igh-Levet
committee (HLC) for dispute resolution which may include.

i. A retired judge.
ii. A retired high-ranking officer and/ or technical expert.

This composilion is purely indicative and not prescriptive.

b. ln cases where a HLC is constituted, the Gov€mrnent departmenu
entity/ agency may either

(vii)

place a tentativenegotiate directty with the other party and
proposed solution before the HLC; or

.V
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ii. conduct mediation through a mediator and then place the tentative
mediated agreement before the HLC, or

iii use the HLC ilsetf as the mediator.

This will enabb decisions taken for resolving disput$ in appropriate
matters to be scnrtinized by a high-ranking body at arms-bngth from
the regular decision-making struclure, thereby promoting fair and
sourd decisions in public interest, with probity.

(viii) There may be rare situations in long duration works contracts where, due
to unforeseen major events, public interest may be best served by a re'
negotiation of the terms. ln such circurnstances, tlre terms of the tentative
re-negotiated contracl may be placed bebre a suitably constituted High
Level Committee before approval.

(ix) Approval of the appropriate authority will need to be obteined ior the final
accepted solution. Sedion 49 of the irtediation Ad,2A23 b abo relevant in
this regard.

(x) Mediation agreements need not be routinely or autornati€lly incltded in
procurement contracty tenders. The absenoe of a mediation agreement in
the contraci does not preclude pre-litQation medhtion. Such a clause may
be incorporated rvhere it is consciously decided to do so.

(xi) Disputes not covered in an arbitration clause and wtrere the methods
outlined above are not successful, should be adiudicated by the courts.

8. General or case-specific modification in the apPlication of the abore guidelines
may be authorised by the Secretary concemed (or an offrcer not beloiv the bvel of Joint
Secretary to whom the authority is delegated by him) in respect of Govemment
MinistrieV Departments, attacfred/ subordinate offices and autonomous bodies' o. the
Managing Director in respect of Central Public Sector Enterprises including Banks and
Financial lnstitutions etc

, k*,
Deputy Secretary proorement Policy)

Tel.2$27920
email: anil.kumarl4@nic.in

To
1. Secretaries of all Ministries/ Departrnents of Govemmenl of lndia for information

and necessary action- They are also requested to inform these provisions to all
procuring entities under their administrative control.

2. Secretary, Departrnent of Pubtic Enterprises with a request to reiterate these
instructions in respecl of all Central Public Secior Enielprises.

oL Tt'l
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3. Secretary, Department of Financial Services with a request to reiterate these
instructions in respec{ of all Public Seclor Financial lnstitutions.

4. Financial Advisers of All Ministries /Departments of Govemment of lndia for
information and necessary aciion.

5. Chief Secretaries of State Govemments for information.
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